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AGENDA 
 

28th Meeting, 2020 (Session 5) 
 

Wednesday 28 October 2020 
 
The Committee will meet at 9.00 am in a virtual meeting and be broadcast on 
www.scottishparliament.tv. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private. 
 
2. European Union (Withdrawal) Act 2018: The Committee will take evidence 

from— 
 

Roseanna Cunningham, Cabinet Secretary for Environment, Climate 
Change and Land Reform; 
 
Ross Loveridge, Head of Heat Demand and Carbon Markets Unit, Alice 
Mitchell, Head of Carbon Markets, and Euan Page, UK Frameworks Policy 
Manager, Constitution and UK Relations Division, Scottish Government. 
 

on a proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposal: The Ozone Depleting Substances and 
Fluorinated Greenhouse Gases (Amendment etc) (EU Exit) Regulations 2020. 
 

3. European Union (Withdrawal) Act 2018: The Committee will consider the 
evidence heard. 
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Environment, Climate Change and Land Reform Committee 
 

28th Meeting, 2020 (Session 5), Tuesday, 28 October 2020 
 

European Union (Withdrawal) Act 2018 - consideration of consent 
notifications 

 
Introduction 

1. This paper supports the Committee’s consideration of a consent 
notification sent by the Scottish Government relating to the following UK 
statutory instruments (SIs) — 

• The Ozone Depleting Substances and Fluorinated Greenhouse 
Gases (Amendment etc) (EU Exit) Regulations 2020 

 
2. These regulations are being laid in relation to the European Union 
(Withdrawal) Act 2018. To assist the consideration of such instruments, a 
protocol has been put in place between the Scottish Government and Scottish 
Parliament. Further detail on this protocol is available in a letter from the 
Cabinet Secretary for Government Business and Constitutional Relations. 

Contents of this paper 
 

Annexe A 

• EU Exit – Notification from the Scottish Government to the Scottish 
Parliament: The Ozone Depleting Substances and Fluorinated 
Greenhouse Gases (Amendment etc) (EU Exit) Regulations 2020 

 
Annexe B 

• Letter from the Convenor of the Environment, Climate Change and Land 
Reform Committee to the Cabinet Secretary 

 
 

3. The Cabinet Secretary for Environment, Climate Change and Land 
Reform is attending the meeting to speak to the notification and issues raised 
in the leter referred to above. The Cabinet Secretary is supported by— 

• Ross Loveridge, Head of Heat Demand and Carbon Markets Unit, 

• Alice Mitchell, Head of Carbon Markets, and 
• Euan Page, UK Frameworks Policy Manager, Constitution and UK 

Relations Division, Scottish Government. 
 
Reporting 

4. Under the protocol referred to above, the Committee has the following two 
options following its consideration of UK SIs— 

a) Write to the Scottish Government to confirm it is content for consent for 
a UK SI to be given; or 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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b) Consider the matter further, take evidence if appropriate and make a 
report to the Parliament. 

5. If it chooses to report, it may make one of the following three 
recommendations— 

a) it is content for consent to be given for a UK SI to be made in the UK 
Parliament only.  

b) it is not content with the Scottish Government granting its consent and 
that the proposals should be made by an SSI; or 

c) it is not content with the Scottish Government granting its consent and 
that the proposals should be included as a UK SI in both Parliaments, 
made under the joint procedure. 

6. The Committee’s role in the protocol is to decide whether it agrees to the 
Scottish Government offering its consent to the UK Government to make 
regulations on its behalf. However, there are broader policy issues which may 
arise in future, not as a direct consequence of the notification, but due to Brexit 
itself. These broader policy issues will be identified in relation to each 
instrument where appropriate. In such cases, the Committee may wish to note 
these issues in its response to the Scottish Government and request that it be 
kept up to date on any developments on these matters.  

Instruments for consideration at this meeting 
 
7. This table notes the instrument: the notification related to the instrument 
is included in annexe to this paper. 

Instrument Category 

The Ozone Depleting Substances and Fluorinated 
Greenhouse Gases (Amendment etc) (EU Exit) Regulations 
2020 
 

A 

 
Category A is understood to mean changes to retained EU law are minor or technical. Category 
B would make changes to retained EU law that are more significant (not merely minor). 

For Decision 
 
8.  The Committee is asked to consider the consent notification 
referred to in this paper and, after hearing evidence from the Cabinet 
Secretary, determine whether it is content to write to the Scottish 
Government to confirm it is content for consent to be given for the UK SI 
referred to in the notification. 

Clerks,  
Environment, Climate Change and Land Reform Committee 
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ANNEXE A 
NOTIFICATION TO THE SCOTTISH PARLIAMENT  
  

Name of the SI(s) (if known) or a title describing the policy area  

 
The Ozone Depleting Substances and Fluorinated Greenhouse Gases (Amendment 
etc) (EU Exit) Regulations 2020 (“2020 SI”).   
  
A brief explanation of law that the proposals amend  

 
The 2020 SI ensures domestic arrangements are in place after the end of the  
Transition Period for the directly applicable EU Ozone-Depleting Substances 
Regulation 2009/1005 (ODS) and Fluorinated Greenhouse Gases Regulations 
2014/517 (F-gas).   
  
The 2020 SI amends the Ozone-Depleting Substances and Fluorinated Greenhouse 
Gases (Amendment etc.) (EU Exit) Regulations 2019 (“the 2019 SI”)1 which were 
prepared to fix deficiencies in directly applicable EU Regulations brought into UK law 
by the EU Withdrawal Act 2018.   
  
The EU Regulations phase out Ozone-Depleting Substances (ODS) and phase down 
Fluorinated Greenhouse Gases (F-gas) by 79% by 2030. The release of ODS has 
created a hole in the Earth’s ozone layer, and they are also very potent greenhouse 
gases. F-gases are very potent greenhouse gases (up to several thousand times more 
than CO2), accounting for around 3% of emissions covered by the Climate Change 
(Scotland) Act 2009. These gases are used in refrigeration, air conditioning, fire 
suppressants, insulation etc.   
  
The main mechanism in the EU F-gas Regulation is a quota system that reduces over 
time the amount of F-gas that manufacturers and importers can put on the EU market 
(it does not apply to users). Companies apply for an individual quota based on their 
historical amount. There is only one F-gas quota holder in Scotland, who represents 
less than 1% of the current total UK quota in the EU regimes. This company is an 
equipment manufacturer rather than a supplier of these gases. The Regulations also 
introduce requirements for leak checks for organisations using these gases, and 
training requirements for those handling them. The EU ODS Regulation predominantly 
bans ODS, with some specific exempted uses and a licencing system to manage this. 
Enforcement provisions for both regimes are introduced separately through domestic 
legislation, which give powers to SEPA to enforce the EU Regulation obligations in 
Scotland. The EU Regulations are considered together because they currently fulfil our 
international obligations under the UN Montreal Protocol, and the domestic 
arrangements in the 2020 SI will continue to ensure our compliance. 
 
Summary of the proposals and how these correct deficiencies  

 
The 2019 SI originally fixed deficiencies in retained EU F-gas and ODS Regulations in 
the event of a no-deal EU Exit. However this needs to be updated for the end of the 
Transition Period and to implement the Northern Ireland Protocol (EU Regulations 
continue to apply in Northern Ireland). The 2020 SI  makes further amendments to the 

                                            
1 The Scottish Parliament consented to 2019/583 on 5 December 2018  

https://www.legislation.gov.uk/uksi/2019/583/pdfs/uksi_20190583_en.pdf
https://www.legislation.gov.uk/uksi/2019/583/pdfs/uksi_20190583_en.pdf
https://www.legislation.gov.uk/uksi/2019/583/pdfs/uksi_20190583_en.pdf
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2019 SI to ensure the domestic arrangements necessary to meet our ongoing 
obligations under the UN Montreal Protocol. The 2020 SI also establishes the legislative 
aspects of a common framework, with work ongoing on non-legislative concordat.   
  
The 2020 SI makes minor technical tweaks but does not change the fundamental policy 
approach of the 2019 SI towards fixing deficiencies. The 2020 SI changes references 
to “exit day” to ensure it comes into force on 1 January 2021, it updates references and 
dates that have passed during the Transition Period, and adds new retained EU 
legislation that has been adopted since the 2019 SI.   
  
The 2020 SI also makes changes as a consequence of the NIP to amend the scope to 
Great Britain, carving out Northern Ireland. In order to ensure the integrity of the GB 
arrangements, necessary to meet our obligations under the UN Montreal Protocol, the 
2020 SI also extends existing checks on rest of world trade of F-gas and ODS to trade 
between NI and GB. The new checks of customs declarations against the F-gas and 
ODS Registry will be undertaken administratively, remotely by HMRC. Enforcement of 
any discrepancies will continue to be undertaken by existing Scottish regulators (i.e. 
there is no reduction in their role). This is a proportionate approach as there is only one 
Fgas quota holder in Scotland.   
  
The overall policy approach achieved by the 2019 SI as amended by the 2020 SI is to 
maintain the approach of the EU regimes and replicate the F-gas quota and ODS 
licencing regimes domestically. Power returning from the EU are assigned to Scottish 
Ministers within devolved areas, but exercisable by the Secretary of State with the 
consent of Scottish Ministers. These powers are limited to implementing aspects set 
out in the 2020 SI (e.g. specifying the format of labels) and enables a GB-wide approach 
that is underpinned by our shared obligations under the UN Montreal Protocol. Any 
changes to the fundamental approach would require alternative legislation (e.g. 
changing the phase down target). The 2020 SI does not bind Scottish Ministers and 
alternative provision could be made in future.   
  
The 2019 SI also assigns administrative functions to the appropriate regulator, but with 
to delegate amongst them. This provides flexibility for administrative functions to be 
carried out on a GB-wide basis, to provide continuity for stakeholders and a smooth 
transition to domestic arrangements. 
 
An explanation of why the change is considered necessary  

 
The change is necessary to ensure that Scotland continues to meet its UN Montreal 
Protocol obligations after the end of the Transition Period. The policy approach in the 
2019 and 2020 SIs achieves this. The 2020 SI is also required to implement the NIP 
and ensure the integrity of GB arrangements to meet UN Montreal Protocol obligations.   
  
There is only one Scottish manufacturer with F-gas quota (0.2% of the UK total) and 
innumerable organisations that use or work with these gases. The proposed approach 
ensures they continue to have obligations, enforceable by the appropriate body in 
Scotland. This will ensure the continued contribution towards our climate change 
targets.    
  
 
Scottish Government categorisation of significance of proposals  

 



ECCLR/S5/20/28/1 

5 

Category A because it has the characteristics set out in the SI Protocol, including 
amongst others: minor and technical in detail, necessary for continuity but limited policy 
choice and an “obvious” policy answer.   
  
Impact on devolved areas  

 
The 2020 SI maintains the current shared arrangements for the F-gas and ODS regimes 
established by directly applicable EU Regulations. It confers powers returning from the 
EU Commission respecting Scottish Ministers’ devolved competence and devolved 
regulators – but providing an option for Scottish Ministers to consent to the Secretary 
of State carrying out functions at a GB level, and likewise for regulators’ administrative 
functions. There is no significant impact on devolved areas.   
  
Summary of stakeholder engagement/consultation  

 
The UK Government has engaged with industry over the past four years, including trade 
bodies, EU F-gas quota holder and equipment manufacturers. This was initially on the 
proposed approach in a ‘no deal’ scenario – however this approach is being maintained 
in post Transition Period scenario. The Scottish Government has met with the only 
Scottish company with EU F-gas quota to hear its concerns about the duplicated 
administration burden of participating in both an EU and UK system, and continues to 
engage with them.    
  
A note of other impact assessments, (if available)  

 
The proposed approach replicates the current EU F-gas and ODS regimes, maintaining 
the existing requirements for both manufacturers of F-gas and ODS, and organisations 
that use or work with these gases. Therefore it does not fundamentally change their 
obligations.   
  
The UK Government undertook an Impact Assessment of this approach alongside the 
2019 SI, and as the policy approach is the same, has not conducted a further Impact 
Assessment.   
  
The main impact will be on importers and manufactures of F-gas. The costs of running 
a new GB system for quota, licences and reporting will be recovered through charging 
businesses (which the UK Government estimated at around £0.5m annually across the 
UK). The administrative burden will be duplicated for businesses trading in both the GB 
and EU markets (which the UK Government estimates cost £62k annually across the 
UK – slightly less across GB). There is one Scottish company with F-gas quota, 
however the vast majority of Scottish stakeholders are users of F-gas and ODS, who 
will not see any change from this proposed approach.   
  
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation  

 
The Scottish Ministers propose to consent to the 2020 SI to fix deficiencies in both the 
F-gas and ODS regimes because:  

• it confers powers returning from the EU to the Scottish Ministers within their 
devolved competence, and regulatory functions to the appropriate regulator in 
Scotland;   
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• it does not bind Scottish Ministers, and alternative arrangements could be made 
in future if desired;  

• it is underpinned by our shared international obligations under the UN Montreal 
Protocol;  

• we have long experience of working with the UK Government on implementing 
both the EU regimes and there is no policy divergence;  

• it establishes a GB Common Framework that maintains the current shared 
approach, minimising disruption for stakeholders and ensuring operational 
delivery by 1 January 2021.  

Detail how Scottish Ministers’ have had regard to the guiding principles on 
animal welfare and the environment  

 
The Scottish Ministers have had regard to their guiding principles on the environment 
as set out in the Climate Change Act (Scotland) 2009, as the objective of the F-gas and 
ODS regimes is to reduce emissions of these potent greenhouse gases. This reduction 
is achieved through various means, including banning some gases, phasing others out 
over time, prohibiting intentional releases and introducing requirements for leak checks 
etc. This 2020 SI ensures all these measures are maintained, and that the UK continues 
to meet its Montreal Protocol obligations.   
  
Intended laying date (if known) of instruments likely to arise  
 
13 October 2020  
  
If the Scottish Parliament does not have 28 days to scrutinise Scottish  
Minister’s proposal to consent, why not?  
 
Although there will not be 28 days for Scottish Parliament scrutiny before the SI is laid 
(with recess dates), Defra have undertaken not arrange debates until after the Scottish 
Parliament have had 28 days to scrutinise.   
  
Information about any time dependency associated with the proposal  

 
We will cease to participate in the EU F-gas and ODS regimes at the end of the 
Transition Period. This 2020 SI needs to come into force immediately after 31 
December to ensure these regimes are maintained and we continue to meet our 
obligations under the Montreal Protocol.   
  
Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal?   
 
The proposed approach seeks to maintain the current shared approach to the F-gas 
and ODS regimes after the end of the Transition Period through a GB Common 
Framework. This legislative basis will be accompanied by a Framework Outline 
Agreement and concordat developed under the Common Frameworks process and 
according to the principles agreed in October 2017 by JMC(EN). The concordat will set 
out governance arrangement, decision making and future evolution of the approach. 
The 2020 SI does to prevent Scottish Ministers from making alternative arrangements 
in future.   
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Any significant financial implications?  
 
There are no significant financial implications for the Scottish Government. The financial 
implications for domestic arrangements are administrative and will be recovered from 
businesses. The UK Government estimates that businesses’ admin burden for 
participating in the domestic arrangements will be £62k - there is currently one F-gas 
quota holder in Scotland who will face a proportion of these costs. Beyond this there 
are no significant financial implications from the 2020 SI, as it maintains the existing EU 
regime requirements that organisations are already subject to: bans on certain gases 
in certain applications, requirements for leak checks, requirements for qualified 
personnel etc.    
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ANNEXE B 
 

LETTER TO THE CABINET SECRETARY FROM THE CONVENER 
13 October 2020  
 
EU EXIT LEGISLATION: SI NOTIFICATION - THE OZONE DEPLETING 
SUBSTANCES AND FLUORINATED GREENHOUSE GASES (AMENDMENT) (EU 
EXIT) REGULATIONS 2020  

I refer to your letter dated 18 September 2020 attaching a notification of intention to 
consent in relation to the above proposed Statutory Instrument which the UK 
Government (UKG) proposes to make.  

The Committee invites you to attend its next meeting on Tuesday 27 October 2020 at 
9am to discuss the notification. Some areas for discussion and consideration are set out 
below as a guide to you and your officials in preparing for the meeting.  

Notification Summary 
This appears to be a significant notification in relation to the future common framework 
on ozone depleting substances (ODS) and fluorinated greenhouse gases (F-gas). 
 
Common frameworks 
The notification says (top of page 2): “The 2020 SI establishes the legislative aspects of 
a common framework”, and “work [is] ongoing on a non-legislative concordat”. It appears 
that this notification may be the Committee’s principal opportunity to scrutinise the 
legislative aspects of the proposed framework.  It is difficult for the Committee to do that 
without at the same time seeing the non-legislative aspects. 
 
This subject area (ozone depleting substances and F-gases) is listed in the UKG’s latest 
Updated Framework Analysis (September 2020) as one of the 16 policy areas “where 
new primary legislation may be required (or has been put in place) in whole or in part, to 
implement the common rules and ways of working, alongside a non-legislative 
framework agreement and - potentially - a consistent approach to retained EU law” (page 
48).  (The footnote states page 46):  

 
“For a number of EFRA-related frameworks, the position is not yet clear on 
whether they will require, or will be impacted by, primary legislation. It is currently 
anticipated that most of these frameworks will not require new primary legislation 
(and can rely on secondary legislation instead), but until the outstanding issues 
are resolved they continue to be listed in the legislative category." 

 
It would be helpful to have clarity on what is proposed in relation to this framework 
(including but perhaps not limited to)— 

 

• Whether, by this notification, the Scottish Government is consulting the 
Parliament on the framework as a whole? 

 

• If not, when does the Scottish Government anticipate bringing the framework as 
a whole to the Parliament for its consideration, and what are the likely timescales 
for that consideration? Whether the Scottish Government is expecting that any 
further legislation will be brought forward to establish this framework, or whether 
the proposed SI will complete the set-up of the framework from a legislative point 
of view? 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/919729/Frameworks-Analysis-2020.pdf
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• If the Committee being asked to consider the legislative aspects now, in the 
absence of the rest of the framework being available for consideration, could the 
Scottish Government provide more detail on the content of the framework as a 
whole now, to enable the Committee to consider this matter in context? 

 
New powers to legislate 
Under “Impact on devolved areas” the notification says the proposed SI “confers powers 
returning from the EU Commission” but it’s not clear whether any of these are new 
powers to legislate.  It would be helpful to have clarity on this point. 
 
Powers, and following from the previous notification 
Under “Summary of reasons for Scottish Ministers’ proposing to consent to UK Ministers 
legislation” the notification says that the proposed SI: 

 
“confers powers returning from the EU to the Scottish Ministers within their 
devolved competence, and regulatory functions to the appropriate regulator in 
Scotland”.  
 

However, earlier on in the notification (in the middle of page 2) it’s suggested that the 
powers within devolved competence are being conferred not only on Scottish Ministers 
but also on the Secretary of State (to be exercised only with Scottish Ministers’ consent). 
Similar questions were asked by the Committee relation to the 2018 “no deal” 
notification, seeking clarity on how the powers were to be transferred. It would be helpful 
to have clarity on this point. 
 
Interaction of the SI / the framework with the UK Internal Market Bill (IMB) 
In 2018, the Committee considered the notification for the previous “no deal” SI. 
However, the introduction of the IMB introduces some new considerations for the 
Committee. 

 
It would be helpful to understand more about how the new regime for the regulation of 
ODS and F-gas as established by the proposed SI and the previous SI (and the coming 
framework) would interact with the provisions of the IMB, if passed. 

 
The Scottish Government’s current intention is for a UK/GB-wide approach, but as time 
goes on it is presumably conceivable that a Scottish Government might disagree with 
the UK/GB approach and could use its powers under the previous and current SI to make 
different provision for Scotland (This possibility is acknowledged both in the notification 
which says that the proposed SI “does not bind Scottish Ministers, and alternative 
arrangements could be made in future if desired”, and in your letter to the Committee of 
30 January 2019 – in relation to the previous SI.) 

 
It appears that the ODS & F-gas regime include powers to make regulations that would 
place requirements on goods that can be put on the market for example, (regarding 
ODS) power to make regulations to: 
 

a) determine the form and content of labels for exempted ODS that are permitted 
as feedstocks (for manufacture of other chemicals) and can therefore be placed 
on the market; 

b) amend the conditions under which ODS can be placed on the market; and 

https://parliament.scot/S5_Delegated_Powers/20190130Consistent.pdf
https://parliament.scot/S5_Delegated_Powers/20190130Consistent.pdf
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c) add to the list of approved technologies for ODS destruction or recovery, based 
on new technological developments. 

 
It would be helpful to know whether the Scottish Government considers that these are 
types of restriction that could potentially be caught by the IMB. After the IMB is in force, 
if a future Scottish Government did go down the route of imposing stricter ODS/F-gas 
requirements in Scotland would the effect of the IMB be to disapply those requirements 
to goods which were produced in or imported from another part of the UK? 
 
Follow-up from previous notification on obtaining information from the EU 
Commission  
In your letter of 26 November 2018, there is the following passage: 
 

Committee’s question: “Are there likely to be any practical difficulties in 
decoupling UK environmental regimes from EU regimes e.g. relating to access to 
records/information or monitoring/reporting?”  
 
Answer: “The main practical difficulty in establishing a separate UK F-gas quota 
regime, is determining the proportion of the current EU wide quota (established 
in the EU Regulation) that is currently held by UK companies to place F-gas on 
the UK market vs the EU 27 markets. This data is needed to establish what the 
UK F-gas phase out trajectory and annual quota available to businesses to place 
F-gas on the UK market needs be in order to reach the same target as the EU 
regime in 2030. The Environment Agency wrote to all UK companies with F-gas 
quota in January 2018 to collect this data. In parallel the EU Commission wrote 
to all EU 27 companies to ask for the same information.  
 
In the ‘no deal’ scenario the UK would no longer have automatic access to the EU 
IT systems that hold historic records and reporting from UK companies. The 
aggregated UK data would continue to be available in the report made under the 
UN regime, however the UK would have to rely on the EU Commission providing 
us with data disaggregated to individual companies. The UK Government has 
raised the issue with the EU Commission.” 

 
It would be useful to have an update on progress in this regard.  
 
Further points of clarification 
The notification says: “the 2019 SI also assigns administrative functions to the 
appropriate regulator, but with to delegate amongst them [sic]”.  
 
It may be helpful to revise this for clarity, and if more detail could be given on how, in 
practice, decisions will be made as to how functions are delegated between the different 
regulators. 

 
Finally, it would be helpful to have clarity on what happened to the previous “no deal” 
2019 SI.  It appears that the instrument referred to in your confirmation letter of 30 
January 2019, being the instrument that was laid on 13 December 2018, was not in fact 
made.  It appears to have been replaced by another draft instrument which was also laid 
but not made.  The SI referred to in the present notification as the 2019 SI is: The Ozone-
Depleting Substances and Fluorinated Greenhouse Gases (Amendment etc.) (EU Exit) 
Regulations 2019 (2019/583), made on 14 March 2019.  It appears that the name of the 
instrument changed after the confirmation letter was sent.  It would be helpful to have 

https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_2018.11.26_SO_Fluorinated_CabSec_IN.pdf
https://parliament.scot/S5_Delegated_Powers/20190130Consistent.pdf
https://parliament.scot/S5_Delegated_Powers/20190130Consistent.pdf
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confirmation for the record that SI 2019/583 is the instrument that contains the provisions 
to which the original notification referred, and that its terms are consistent with the 
consent that was granted in December 2018. 
 
The above points are not exhaustive, and Members may have additional questions as 
points arise during the meeting. The Committee Clerks will be in touch with your office 
to discuss your availability and arrangements for the meeting. 
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